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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
WACO DIVISION

JANE DOE 1, JANE DOE 2,
JANE DOE 3, JANE DOE 4,
JANE DOE 5, JANE DOE 6,
JANE DOE 7, JANE DOE 8,
JANE DOE 9, AND JANE DOE 10 Cause No. 6:16-cv-173-RP
JURY TRIAL DEMANDED

Plaintiffs,
vs.

BAYLOR UNIVERSITY

) ) ) () 20 20 (29 () 20 &) A &2 &)

Defendant.

PLAINTIFFS’ RESPONSE TO BAYLOR UNIVERSITY’S AMENDED MOTION FOR
PROTECTION REILATED TO THE SCOPE OF DISCOVERY IN THIS LITIGATION

TO THE HONORABLE ROBERT PITMAN:
COME NOW JANE DOES 1-10, Plaintiffs herein, and file this Response to Baylor
University’s Amended Motion for Protection Related to the Scope of Discovery (ECF 517).

I.
INTRODUCTION

As yet another tactic to clog up this Court’s docket, Baylor again files for the same relief already
twice denied, essentially arguing the same points the Fifth Circuit heard before denying Baylor’s
mandamus effort. This time Baylor seeks to limit discovery 7z #oto via a motion that mirrors Baylot’s
pending attempt to limit Plaintiffs’ 30(b)(6) deposition topics.' Baylor continues to pretend that this
case is merely about how badly Baylor responded to a few Jane Doe’ reports of sexual assault. But this

case is also about Baylor’s intentional policies of discrimination. As the Fifth Circuit put it, this case

! Plaintiffs responded to Baylot’s renewed arguments to unsettle discovery in its Response to Baylot’s
Motion for Protection from Plaintiffs’ Notice of Rule 30(b)(6) Deposition. Rather than re-state those
arguments, Plaintiffs hereby incorporate them here by reference. See ECF 496.
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is about “the institution itself that is discriminating.”2

The discovery Baylor again attempts to block
is the exact type of evidence the Fifth Circuit relied on in its Pederson Title IX opinion, and the exact
kind of evidence this Court, in its rulings on Motions to Dismiss, found would be relevant to
disposition of the official policy/intentional discrimination/heightened risk claims. This Court already

correctly rejected Baylot’s erroneous view of the issues in this case and should reject such again.’

II.
ARGUMENT

A. Plaintiffs’ discovery is on the issues in this case

Plaintiffs’ discovery efforts have not strayed from the core issue in this case — Baylot’s
intentional, deep seated discriminatory policies, both formal and informal, against its female students,
as well as the extraordinary lengths Baylor has gone to in order to protect those persons actually
responsible. Baylor’s real complaint is that with each discovery step Plaintiffs continue to peel back
layer after layer to reveal Baylor past and still ongoing discriminatory policies. Baylor’s 34 voting
Regents “unanimously” determined that Baylor had “institutional failures” in connection with Title
IX.* Over a year ago, this Court entitled Plaintiffs to discovery surrounding Regents’ conclusions,
including files given Pepper Hamilton. Despite multiple rulings, Baylor again cries wolf that Regent
admissions and details surrounding the who, what, when, where, why and how of “failures” are
irrelevant. For all Plaintiffs know, PH investigated the policy failures of the school at the micro and

macro levels and further investigated the Plaintiffs’ specific assaults and aftermath.

* Pederson v. Lonisiana State Univ., 213 F.3d 858, 882 (5th Cir. 2000).

> This metronome of duplicative motions may simply be Baylot’s efforts to discover Plaintiffs theories
behind damaging discovery, at the Court’s expense.

* ECF 93-3; https://www.wacotrib.com/news/higher education/bavlor-regents-probe-quieted-in-

house-doubts-of-pepper-hamilton/article 879e48ea-0d20-584d-bf99-33204465ddd8.html.  Despite

continued public claims that Regents have repeatedly acted “unanimous”, these are false claims. See
Exhibit A — Deposition of Phil Stewart — 123:4-10; 128:14-21; 176:23-177:10; 182:2-184:10; 284:4-16
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Baylor and Pepper Hamilton subjected over 65 individuals® to unprecedented privacy
intrusion including collection of their personal and electronic devices, then subjected them to
extensive interviews. Once PH reported to key Regents what it was uncovering, Baylor went from
Ken Starr’s commitment to complete transparency to 1) no written report, 2) a two-day oral report,
and 3) prohibition on Regents from recording or taking notes. This Court already correctly ruled that
Plaintiffs could uncover this information. A year ago, Baylor agreed 66 individuals,® many of whom
were PH custodians, were proper custodians of relevant information. Just a few months ago, Baylor
lodged no objection when the parties and the Court on the May 7% discussed 50+ depositions were
likely. Now the sheer number warrants limitation?” Regents who initially were not agreed custodians
are now known to be responsible for steering the PH investigation, drafting the Findings, ignoring
earlier Margolis Healey recommendations, internal audits into prior investigations and reaffirmation
of Board confidence in the same — acts all plainly proper subjects of discovery. Now Baylor
complains that discovery from these individuals, even those Baylor agreed as properly within the scope
of discovery is “far afield from Plaintiffs’ claims,” when Plaintiffs’ claims involve these very issues. *

Incredibly, Baylor argues Plaintiffs should not conduct discovery of the persons it publicly
blamed were at fault for its “institutional failures” — Briles,” McCaw, Hill, Starr and Shillinglaw."

Testing the validity of Baylor’s claims regarding the conduct of these individuals goes directly to

> ECF 93-3 at 3.

* ECF 176.

" Moreover, when Plaintiffs’ sought this exact information in Garland’s deposition, no such motion
was brought. Of course, Baylor knew Garland was either willingly ignorant or kept in the dark.

® Contraty to claims that Plaintiffs just desire a lot of depositions, Plaintiffs have asked Baylor to
identify which Regents, PH and Margolis Healey persons Baylor contemplates will testify at trial.
While Plaintiffs cannot agree to be bound by a Baylor list, Baylor’s response may lessen depositions.
? Initially, 2 Regents’ straw-vote was to retain Briles. After an “orchestrated, staged to achieve desired
results” presentation by PH, Briles and Starr were terminated. Exhibit A — 79:17-80:4; 261:17-20.
"It will be recalled that Interim President David Gatland testified before the Texas Senate that all
those responsible for Baylor’s mishandling of sexual assault and Title IX were no longer at Baylor. See
ECF 106-1 - 139:12-20; 106-2 — 12:3-20.
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Baylor’s credibility and whether Baylor is instead obscuring the who is actually responsible. Indeed,
the identity of those culpable, yet being protected, is coming forth weekly. For example, Baylor refuses
to take any action against Reagan Ramsower, Martha Lou Scott, Bethany McCraw and David
Murdock, despite black and white documents showing they buried at least two sexual assault reports
against Tevin Elliott prior to his assaulting two more students. Why has Baylor discharged (and paid)
some officials for “misconduct,” yet kept these individuals in high command?

Plaintiffs’ theories of events are not supposition, but supported by ever-accumulating
evidence. Recent testimony of Baylor Regent Phil Stewart, a deposition Baylot’s present motion would
have had this Court prevent, expounds upon McCaw’s testimony. Stewart states extensive concerns
about the PH investigation that “there was an effort to protect certain members of the
administration.”"" Asked whether the investigation was stopped short when “about to transition into
investigating administrator and Regent-level activities pertaining to Title IX,” Stewart responded that
“there was a definite shift in focus of the Pepper Hamilton investigation at ot about January/February
time frame.” Stewart agreed the “decision to give a report by Pepper Hamilton in May of 2016 was
being made then in order to prevent or keep Pepper Hamilton from invest - continuing its
investigation into [“certain”] administrators.”'* According to Stewart and others, Willis and his
lieutenants used the sexual assault scandal to settle old scores, plant news stories deflecting blame,"
consolidate their power and engineer ouster of Starr and Briles, the two on campus with the
nationwide notoriety to challenge them — individuals of such high profile that their termination misled
everyone about real action by Baylor. Stewart says Start’s termination was actually the result of an

ultimatum by Ramsower, which came the same time was Judge Starr demanding full transparency.'

" Exhibit A — 99:2-103:16.
"> Exhibit A — 71:25-73:8.
" Exhibit A — 155:11-15.
" Exhibit A — 110:2-9.
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We now see Ramsower as protecting himself and others from an aftermath that would ensue from a
true transparency. The exposed Elliott emails would damn those at any other American university to
summary discharge. Ultimately Ramsower, Willis and a few others succeeded in seizing opportunity
from the crisis, using the departure of Starr and Briles as red herrings, making hoped-for transparency
opaque, all with the power structure intact. Ramsower and Willis would take to national media, to
assure America that Baylor was cleansed of its ills and bad actors. Ramsower blamed Doak for keeping
him in the dark, but it was Ramsower fully in the light and suppressing action.” Yet, Baylor Regents
chose to keep Ramsower over Starr and transparency, shifting blame for Title IX “failures.”

B. What motivated Baylor to file this rendition of its efforts to stop discovery is Plaintiffs’
recent discovery of highly relevant and damaging information

Evidence is proving a handful of those on high control and set policies, formal and informal.
Plaintiffs’ discovery is important, for one, because Plaintiffs bear the burden, as Baylor challenged in
motions to dismiss and in its Petition for Writ of Mandamus, to show the school’s policies of
discrimination in place. Determining who sets policy and how is part of this burden of proof on
Baylor’s past conduct and how these policies remain in place. These issues are relevant to the Court’s
determination of remedies, including injunctive relief. How the new Board is selected demonstrates
how wrongdoers are protected without check and balance and how discriminatory policies remain in
place and high-level officials stay in place. The wrong-doers hand-select their replacements. Recent
discovery places Ramsower at the center of systemic Regent self-dealing with endowment funds and

vendor contracts, which obviously spurred Baylor’s recycled motion. Despite objections to production

" After the filing of the damning emails and memos and the revelation that he was s#// a “Senior
Advisor” to President Linda Livingstone, Baylor removed that designation, yet claimed Elliott was
somehow not included in the “any” and “anything” in Ramsower’s statement that “I had no
knowledge any of the reports, I had no knowledge of anything being reported to me.” See ECF 481 at
7. http://www.kwtx.com/content/news/BU-reform-group-calls-former-Baylor-VPs-new-job-title-
disturbing-490974311.html



http://www.kwtx.com/content/news/BU-reform-group-calls-former-Baylor-VPs-new-job-title-disturbing-490974311.html
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and instructions to witnesses not to answer, Plaintiffs still slowly reveal why there is no reform and
why those at the top receive plenary protection. Recent discovery shows historical Regent self-dealing
with endowment funds, giving explanation of why Ramsower may be bullet-proof, despite obvious
involvement at the center of Baylor’s misconduct, and how an ultimatum that “it is me or Start”
worked, eliminating Starr and his efforts to transparently reform the school’s sexual assault problem.

Each of the discovery issues Baylor complains of hits on relevant topics. Questions of
Stewart’s lack of interest in sports reveal his concern about blame only put on athletics is not about
winning games, but genuine concern for the university as a whole. Baylor complains of Plaintiffs’
discovery that revealed Baylor placing a “quite adept” mole within victim support groups “to get out
in front of” a Survivors’ Stand vigil, tattle back to Baylor Communications and Ketchum and skillfully

16 Likewise,

alter survivor messaging, but this is clearly more evidence of a discriminatory environment.
details of Regent Allison being disinvited from the Philadelphia meeting show that Willis believed
Allison would not participate in scapegoating, itself evidence of the cover-up.'” These events tend to
show that school policy is set by the small core group. Fach and every discovery inquiry that Baylor

cherry picks to complain about can be explained to lead to discoverable evidence.

C. Discovery is relevant to official policy/intentional discrimination/heightened risk
claims.

The discovery Baylor seeks to quash goes to the heart of the intentional policy claims, which
is why Baylor wants the Court to put a stop to it. Baylor knows discovery is killing its official policy
defense, so it must convince this Court not to follow the binding precedent in Pederson. In Pederson,
the Fifth Circuit held that the trial court erred in finding no intentional discrimination on the part of

the University. The trial court erroneously held that LSU’s outdated and archaic notions regarding

16 Exhibit B - Burchett Chain email, filed under seal.
7 Exhibit A — 66:3-9, 248:11-22; ECF 438-1 - 76:10-24
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women athletes was not evidence of intention to violate Title IX. The Fifth Circuit rejected this, relying
heavily on evidence in the record regarding statements made by decisionmakers at the University.'
Moreover, the Court held that “Appellees' outdated attitudes about women amply demonstrate this
intention to discriminate, and the district court squarely found that LSU's treatment of women athletes
was "remarkably outdated," "archaic," and "outmoded."" In this case, the Janes Does are drilling
down to determine the power structure at Baylor over time and are collecting evidence that those
really in power have and had "remarkably outdated," "archaic," and "outmoded” pattern of treatment
of female students. Plaintiffs’ discovery is working, which is precisely why Baylor seeks to improperly
shield itself. The attitudes regarding women of its key decisionmakers is what led to establishment of
policies that discriminated against women and heightened the risk of sexual assault.

Knowing Pederson stands in the way of Baylor’s defense, it tries to convince the Court that
Pederson does not apply to Title IX sexual assanit cases.” Baylot’s sexual assault vs. sports distinction is
wrong. The proper distinction made by the case is between who it is that the Plaintiffs are alleging is
making the discriminatory education environment. In the post-reporting authorities, the Plaintiffs
were alleging that they were sexually assaulted by another student and when reported to the school, it
took insufficient action that left them on campus in an ongoing hostile education environment. The
Supreme Court in Gebser and Davis required proof that the school knew about the ongoing hostile

education environment and acted with deliberate indifference. In other words, the funding recipient

" Id. at 881 (“In addition to the district court's evaluation of LSU's attitudes as ‘archaic,” our
independent evaluation of the record and the evidence adduced at trial supports the conclusion that
Appellees persisted in a systematic, intentional, differential treatment of women. For instance, in
meetings to discuss the possibility of a varsity women's soccer team, Dean referred to Lisa Ollar
repeatedly as ‘honey,” ‘sweetie,” and ‘cutie’ and negotiated with her by stating that ‘I'd love to help a
cute little girl like you.” Dean also opined that soccer, a ‘more feminine sport,” deserved consideration
for varsity status because female soccer players ‘would look cute running around in their soccer
shorts.”)

" 1d. at 918-20.

*ECF 523 at 3-4.



Case 6:16-cv-00173-RP Document 527 Filed 09/14/18 Page 8 of 12

knew the rapist was on campus, a danget, and was deliberately indifferent before the assault and/or
the funding recipient learned of the assault and was deliberately indifferent in its response. Either way,
it is the assailant who is causing the direct harm, and the cases question whether the school’s response
was deliberately indifferent. Fach Jane Doe asserts these theories, and it is correct for the Court to
follow the sexual assault reporting framework as to those claims. But each Jane Doe also asserts Baylor
was not just deliberately indifferent, but also intentionally discriminatory, in fact oppressive by design
— a framework this Court is also propetly applying. None of the cases Baylor hoists up on post-
reporting claims involve facts where the school itself was not just deliberately indifferent, but was
intentionally discriminatory, and that this policy emanated from the highest levels.

Moreover, Baylor’s arguments to undermine Pederson completely miss the mark on the non-
post-reporting claims. In these claims, Plaintiffs are not simply claiming that Baylor was deliberately
indifferent to their specific assailant. Instead, Plaintiffs are claiming that the school had intentional
policies of discrimination against its female students, both formal and informal, and that these policies
manifested harm in numerous ways. For one, the policies put female students at a heightened risk to
be sexually assaulted, and these Plaintiffs actually were assaulted. In these claims, the focus is not on
the particular assailant or the actions of the school after a report of assault; instead the focus is on the
school policies, its power structure and methods to create and implement policy, and then the
conditions on campus resulting therefrom, including, but not limited to, the volume of sexual assaults
of female students over time. Regard/ess of the post-reporting framework, these policy claims focus on
the school who is the first party actor doing the discriminating, not the school who fails to follow up
on a report of assault. These claims are bound directly to the Circuit’s holding in Pederson.

In Pederson, and like Baylor here, LSU argued that Title IX liability could not lie unless the
University was aware that it was discriminating by not effectively accommodating the interests of its

female students and, in advancing this argument, LSU relied on the post-reporting sexual assault
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authorities. The Fifth Circuit didn’t buy it.*' Baylot’s arguments on this point, if accepted, mean that
a funding recipient could never be liable for intentional sexual discrimination so long as one of the
harms the female student complains of is sexual assault. In no other area of the law is this true. Civil
rights claims including voting rights, prisoner rights and racial justice routinely consider claims under
intent and effects rubrics. The post-reporting framework the Supreme Court has outlined deals with
sex discrimination effects case, cases where the Plaintiff alleges they suffered the harm of sexual
discrimination but do not have the proof that the school intentionally caused them harm. These cases
say nothing of intent claims, where the female Plaintiffs can show that the school intentionally
discriminated against them and one way it manifested itself was subjecting them to increased risk of
being sexually assaulted. The discovery Baylor complains of goes to the heart of these intent claims.

D. Regardless of the post-reporting vs intent (or effects vs. intent) issue, discovery on a
cover up is permissible

This Court has already held that discovery regarding the Regents is relevant. In Hernandez .
Baylor Univ.?, this Court rejected relevance arguments against depositions of Regents and agreed that
the same is relevant for impeachment purposes. In so holding, this Court relied on the Fifth Circuit’s
holding in Cagorla v. Koch Foods of Miss., I.1..C.”, where the Fifth Circuit held that U-Visa applications
that were filed subsequent to the events made the basis of the lawsuit were discoverable and relevant
for impeachment purposes. Review of other case authority confirms that this Court is on solid footing

in allowing discovery of Baylot’s ongoing coverup.* As noted in the 30(b)(6) briefing, the Fifth

' Id. at 882. (“In the instant case, it is the institution itself that is discriminating. The proper
test is not whether it knew of or is responsible for the actions of others, but is whether Appellees
intended to treat women differently on the basis of their sex by providing them unequal athletic
opportunity....”)

* No. 6:16-CV-69-RP, 2017 U.S. Dist. LEXIS 65671 (W.D. Tex. May 1, 2017)

838 F.3d 540, 557-59 (5th Cir. 2016)

** See for example, Richman v. Burgeson, No. 98 C 7350, 2008 U.S. Dist. LEXIS 48349, *25, (N.D. IlL
June 24, 2008)(Emphasis added)(“The defendants seek to bar evidence that officers generally lie,
cover-up, or otherwise maintain a ‘code of silence’ to protect fellow officers. They argue such evidence

9
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Circuit similatly finds this discovery proper. * Similatly, in State Farm Mut. Auto. Ins. Co. v. Campbell,
the Supreme Court held that [Lawful out of state] Conduct may be probative when it demonstrates
the deliberateness and culpability of the defendant's action [in the State where it is tortious], but that
conduct must have a nexus to the specific harm suffered by the plaintiff.” State Farm was followed by
the Texas Supreme Court, in Bennett v. Reynolds:

This cover-up evidence shows ‘deliberateness and culpability’ and can enhance

exemplary damages given its ‘nexus to the specific harm suffered by the plaintiff.” We

have previously held that certain cover-up efforts can show reprehensibility, as when

a manufacturer of asbestos-containing products continues selling what it knows is

dangerous.”

E. The requested discovery is relevant to Baylor’s defenses

The discovery is also relevant to Baylor’s defenses. Is Baylor not going to show up at trial and
say the PH investigation was a Cadillac investigation? Is Baylor not going to try to show that the
conduct against each Jane Doe was an anomaly, or worse, that in spite of all the findings by PH and
Margolis Healey that Baylor accidentally got right the responses to each of these Plaintiffs’ reports?
If Baylor asserts in these cases that it handled each of these women lawfully, then we must know of

all the other failures the school has admitted to with other women as well as all the other machinations

by its board and administrators to avoid the consequences of its decades-long treatment of female

is irrelevant and unfairly prejudicial. See Fed. R. Evid. 401; id. 403. ... The plaintiff has a right to
present evidence on a cover-up as it is relevant to the defendants' credibility and whether this
was asserted in the pleadings is irrelevant.”)

* Dollar v. Long Mfs. N.C., Inc., 561 F.2d 613, 617 (5th Cir. 1977).

%0 State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422 (2003).

*" Bennett v. Reynolds, 315 S.W.3d 867, 877 (Tex. 2010). See also United States v. Mena, 933 F.2d 19, 25
n.5 (Ist Cir. 1991)(“Even if the touchdown were not a ‘forced landing,” appellant's argument would
nonetheless fail. After all, events that occur after an offense has been perpetrated may be
relevant in an assessment of what transpired at the earlier time. See, e.g., Tierney, 760 F.2d at 387-

89 (subsequent events may be probative as to motive at time of earlier action); Freeman v. Decio, 584
F.2d 186, 197 n.44 (7th Cir. 1978)(similar).”)(citations in original)(emphasis added).
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students in violation of federal law. Regardless of the intentional policy claims for which this discovery
is plainly relevant, the discovery also goes to the credibility of Baylor and its trial witnesses.
F. The requested discovery is relevant to Plaintiffs’ request for injunctive relief.

Finally, the extent of any actual reforms will be central to the Court’s consideration of
Plaintiffs’ request for injunctive relief. Plaintiffs pleaded in their Complaint that the Court will need
to enjoin Baylor to comply with Title IX and, thereafter, supervise enforcement. Injunctive relief will
be required at the macro and micro level. Policy adoption and enforcement by the school will be
sought. Also, each of these Plaintiffs have grade, transcript and other issues they will seek injunctive
relief to remedy. Baylor’s argument that injunctive relief is moot is preposterous. Jane Does remain
students at the school and are daily subjected to its discriminatory environment. The remainder have
injunctive relief claims specific to them.”

CONCLUSION
For the foregoing reasons, Plaintiffs request that this Court deny Baylor’s Motion for
Protection Relating to the Scope of Discovery in this Litigation.

Respectfully submitted,
/s/ Chad W. Dunn

BRAZIL & DUNN, L.L.P.

Chad W. Dunn

State Bar No. 24036507

K. Scott Brazil

State Bar No. 02934050

3303 Northland Dr., Suite 205

Austin, Texas 78731

Telephone: (512) 717-9822

Facsimile: (512) 515-9355
chad@brazilanddunn.com

AND

* Anyway, Baylot’s voluntary behavior to delay discovery and adjudication of this case until students
graduate falls squarely into the “capable of repetition, yet evading review” framework.
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DUNNAM & DUNNAM, L.L.P.
Jim Dunnam

State Bar No. 06258010

4125 West Waco Drive

Waco, Texas 76710

Telephone: (254) 753-6437
Facsimile: (254) 753-7434
jimdunnam@dunnamlaw.com

ATTORNEYS FOR PLAINTIFFS

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above and foregoing has been filed by
ECF and sent to counsel of record via electronic notification on September 14, 2018.

/5/Chad W. Dunn
CHAD W. DUNN
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JANE DOE 1, ET AL.vsBAYLOR UNIVERSITY
Phil Stewart on 08/22/2018

1 I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TEXAS
2 WACO DI VI SI ON
3 JANE DCE 1, JANE DCE 2, )
JANE DOE 3, JANE DCE 4, )
4 JANE DCE 6, JANE DCE 7, )
JANE DOE 8, JANE DOCE 9, )
5 AND JANE DCE 10, )
)
6 Plaintiffs, )
)
7 Vs. ) Cause No. 6:16-cv-173-RP
)
8 BAYLOR UNI VERSI TY, )
)
9 Def endant s. )
10 R I I I S I b b I S b b b S S S S S b I S
11 ORAL VI DEOTAPED DEPGCSI TI ON
12 PH L STEWART
13 August 22, 2018
14 kkhkkhkkhkkhkkhkhhkhkhkhhkikhhkkhkhkkhhhkhhhkkhkhhhkhkhhhkh*k
15 ORAL VI DEOCTAPED DEPGCSI TI ON OF PHI L STEWART

16 produced as a witness at the instance of the Plaintiffs
17 and duly sworn, was taken in the above-styled and

18 nunbered cause on the 22nd day of August, 2018, from

19 9:04 a.m to 7:07 p.m, before April Bal conbe- Anderson,
20 Certified Shorthand Reporter in and for the State of

21 Texas, reported by conputerized stenotype nachine at the
22 offices of Goode Casseb Jones Ri klin Choate & WAt son,

23 P.C., 2122 North Main Avenue, San Antoni o, Texas 78212,
24 pursuant to the Federal Rules of G vil Procedure and the

25 provisions stated on the record or attached hereto.

www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco
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JANE DOE 1, ET AL.vsBAYLOR UNIVERSITY

Phil Stewart on 08/22/2018 Page 2
1 APPEARANCES
2
3 FOR PLAI NTI FFS:
4 MR. CHAD W DUNN
Brazil & Dunn, L.L.P.
5 4201 Cypress Creek Parkway, Suite 530
Houst on, Texas 77068
6 Tel ephone: 281.580. 6310
E-mai |l : chad@razi | anddunn. com
7
8 and
9 MR, JI M DUNNAM
MS. ELEEZA JOHNSON
10 Dunnam & Dunnam L. L. P.
4125 West Waco Drive
11 Waco, Texas 76710
Tel ephone: 254. 753. 6437
12 E-mail: jinmdunnam@unnan aw. com
13
14 FOR THE W TNESS, MR PHI L STEWART:
15 MR. KYLE WATSON
Goode Casseb Jones Ri klin Choate & Watson, P.C.,
16 2122 North Main
San Antoni o, Texas 78212
17 Tel ephone: 210. 733. 6030
E-mail : wat son@oodel aw. com
18
19 FOR DEFENDANTS:
20 MS. JULIE A SPRI NGER
MS. SARA JANES
21 Wei sbart Springer Hayes, LLP
212 Lavaca Street, Suite 200
22 Austin, Texas 78701
Tel ephone: 512-652-5780
23 E-mail: jspringer@wshllp.com
24 and
25
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco
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JANE DOE 1, ET AL.vsBAYLOR UNIVERSITY
Phil Stewart on 08/22/2018

Page 3

1 MS. LI SA AL BROWN
Thonpson & Horton, LLP
2 Phoeni x Tower, Suite 2000
3200 Sout hwest Freeway
3 Houst on, Texas 77027-2554
Tel ephone: 713. 354. 6741
4 E-mail: | brown@ honpsonhorton. com
5
6
7 ALSO PRESENT:
8
9 M. Phil Stewart,
10 the Wtness; and
11 M. Larry disson,
12 t he Vi deogr apher; and
13 Ms. April Bal conbe- Ander son,
14 t he Court Reporter.
15
16
17
18
19
20
21
22
23
24
25
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco
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JANE DOE 1, ET AL.vsBAYLOR UNIVERSITY

Phil Stewart on 08/22/2018 Page 66
1 disinvited, what else did you hear on the report?
2 A That was it.
3 Q There wasn't any conmmentary about what they
4 expected to happen or what was going to happen?
5 A No. It's ny recollection that -- that Richard
6 WIlis relayed a ness- -- nessage that Pepper Ham |ton
7 did not believe that it was appropriate for Jay Allison,
8 who was, as |'ve indicated, the chair of our athletic
9 commttee, to attend that neeting.
10 Q Was it your information that that nmeeting in
11 Phil adel phia is where it was decided to do an oral

12 presentation only?

13 MS. SPRINGER. (Objection. Speculation.
14 A | have heard that there was a di scussion of
15 their findings and the method in which their findings

[EnY
(o]

woul d be relayed to the Board of Regents.

17 Q (BY MR DUNN) Now, we've tal ked about these

18 sort of formal neetings -- fornmal Regents neetings, you
19 know, subconmmttee neetings, but there's got to be, |

20 woul d i nmagi ne, some communi cation anong Regents on the
21 tel ephone.

22 This is a big deal. [It's all over the

23 news. |It's -- national newspapers are covering it,

24 sonetinmes daily. You and other Regents, | assume, are
25 having conversations outside of the formal process about
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1 natures; is that right?
2 A | have, yes.
3 Q On those other boards, do you receive notice in
4 advance of the neeting, at |east a basic agenda or topic
5 or topics?
6 A That's the normal practice.
7 Q Now, you nentioned that you received the report
8 fromM. Harper, the whole Board, in February that
9 Pepper Hamilton was nearing a point where it needed to
10 report to the Board. Do | have that about right?
11 A As | recall, yes.
12 Q Was it your understanding they were finished?
13 A | don't recall that |I had an understanding that
14 they were finished. | do recall that -- that a report
15 was nade in February and, as | recall, it was nade by
16 David Harper, and | recall a specific reference being

|
\l

made to Ken Starr at that tinme. But, other than that, |

=
(0 0)

don't have a good recollection of the precise details of

=
(o)

that report, although it was a very brief report.

N
o

Q What was the reference to Ken Starr?

N
[

A As | recall, that the -- the reference that was

N
N

made was that -- for about that tinme in the course of

N
w

the Pepper Hamilton investigation, that it was not going

N
S

well with Ken Starr.

N
(6)]

Q Well, it's been -- it's been clainmed by others
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that Pepper Ham |l ton was about to transition into
I nvestigating adm nistration and Regent-level activities
pertaining to Title I X, and that was the reason the
deci sion was nade that the report from Pepper Hamlton
coul d be made then.
Do you believe that to be true?
A | -- | do have a general sense that there was a

very definite shift in focus of the Pepper Hamilton

© 00 N o o1 A W N P

I nvestigation at or about the January/February tine

=
o

frane.

e
|

| can't recall specifically the date at

=
N

which | had the internal sense of that shift of focus,

=
w

but clearly the focus was being shifted to the

=
S

adm nistration level. Wiether or not it was ever

=
ol

focused -- whether or not Pepper Hami|ton ever focused

[EnY
(o]

their investigation specifically at the Board, | was not

|
\l

aware of that at the time -- during this February tinme

=
(0 0)

frane.

=
(o)

Q So is it your opinion that the decision to make

N
o

a report by Pepper Hamlton was at |east, in part, in

N
[

May done to head off additional investigation of

N
N

adm ni strators?

MS. SPRINGER  (njection. Specul ation.

NN
H~ w

A Coul d you repeat that question?
Q (BY MR DUNN) Sure.

N
(6)]
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1 Was it your opinion or is it your opinion
2 that the decision to give a report by Pepper Ham lton in
3 May of 2016 was being nade then in order to prevent or
4 keep Pepper Hamlton frominvest- -- continuing its
5 investigation into adm nistrators?
6 MS. SPRINGER.  Sane objection.
7 A That woul d have been ny sense at the tine as to
8 certain admnistrators but not others.
9 Q (BY MR DUNN) Since there's been an objection,
10 you and | have to go through this again. Ckay.
11 VWhat is your opinion as to whether or not
12 Pepper Ham ltons [sic] was asked to give its report in

=
w

May of 2016 as it relates to continuing to investigate

=
S

adm ni strators or other higher-level officials?
MS. SPRINGER  (njection. Specul ation.
MR. DUNN. What is your objection?
M5. SPRINGER He's all -- he said

e e
o N o O

repeatedly he wasn't involved, wasn't at the neetings,

=
(o)

has no know edge, so what Pepper Hamlton's notives and

N
o

reasons for doing a report or a presentation, he has no

N
[

knowl edge of it. It's sheer specul ation.

N
N

MR. DUNN. It goes to show intent or

N
w

notive under Rule 801 of the Rules of Evidence.

Q (BY MR DUNN) In any event, is it your

N N
(62 BN SN

testimony that Baylor kept you in the dark? 1Is
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certainly we were synpathetic. | was particularly
synpat hetic and distraught on a human | evel to hear of
those events. But it was their nethod of presentation
that was very aggressively put forward to our Board.
And -- and | was concerned about, at the
time, that there was so nmuch infornation being inparted
to us, not only about the events in question, but also

about the role of certain individuals wthin our

© 00 N o o1 A W N P

athletic departnent, various text nessages, various

=
o

emai | exchanges about whether or not certain individuals

11 knew this or knew that and the timng of this or that,
12 that | was very concerned about any ultimate ability on
13 our part to -- to fully conprehend and synthesize all of
14 the information that was being provided to us in an

15 effort to guide us, when ultimately we had to nake

16 decisions in response to their findings.

17 Q Now, you said earlier before the break that you
18 felt like it was well-staged.

19 How so?

20 A Precisely that. | mean, | felt that the

21 presentation was orchestrated, staged to achieve desired
22 results.

23 Q VWhi ch were?

24 A To take certain actions with respect to the

25 actions that were ultimately taken roughly two weeks
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| ater on May the 26th.

Q The discharge of Briles, the denotion of Starr,
and the denotion of McCaw, those actions?

A Those actions, yes.

Q Was there visual aids, PowerPoint, handout,
anything of that sort?

A There were visual aids and a Power Poi nt

presentation. They were not providing -- no handouts

© 00 N o o1 A W N P

were provided to any of us at that neeting.

=
o

Q You said that you were not allowed to take

e
|

notes or record it in any way; is that right?

12 A That's correct.

13 Q And did you conply with that request?
14 A Yes.

15 Q Fromwhomdid it conme?

16 A It came from our general counsel at the
17 begi nning of the neeting.

18 Q As far as you know, did anyone take notes or

19 record in some fashion the presentation?

20 A | have heard that a recording exists of the

21 presentation.

22 Q Have you heard anything nore about who took the
23 recording or where it mght exist?

24 A No. | personally have asked that question of
25 our general counsel and have been advised that no
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programin general ?

A Once again, not being privy to the instructions
provi ded by the special conmttee of the Board to Pepper
Ham [ ton, it is difficult for me to express an opinion
as to whether or not | believe that a conspiracy existed
anong either a small group of Regents and/or certain
menbers of the Baylor admnistration to point a | aser at

one division within Baylor University upon which to

© 00 N o o1 A W N P

devel op the findings that were presented on May 12,
2016.

o
=)

| have testified that | do believe that

=
N

the investigation did not go far enough and determ ne

=
w

the role of the admnistration in the overall process of

=
S

Title | X issues, which includes the identification and

=
ol

the resolution of -- of handling issues of sexual

[EnY
(o]

assault and student m sconduct, otherw se defined as

|
\l

prohi bited conduct, far enough.

=
(0 0)

| am concerned that there was an effort to

=
(o)

protect certain nenbers of the admnistration. | wll

N
o

go back to ny concerns that |'ve already expressed about

N
[

the -- what is in nmy opinion a very clear conflict of

N
N

I nterest in Baylor having engaged Pepper Ham lton in the

N
w

first place, given the long and cl ose relationship

N
S

between Ken Starr and Louis Freeh and Judge Eugene

N
(6)]

Sull'ivan and Judge Stanley Sporkin.
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1 When Pepper Hami|ton was engaged, Louis
2 Freeh and Judge Sullivan were partners at Pepper
3 Hamlton. Not only was Louis Freeh a partner, but he
4 was a fornmer managi ng partner of Pepper Hamlton, and at
5 the time of the engagenent of Pepper Ham |ton, he
6 remai ned on their executive conmttee.
7 Thi s was sonet hing that was never
8 disclosed to our Board. And had it been disclosed, |
9 find it hard to believe that there would not have been a
10 significant substantive discussion of the issue of
11 conflicts of interest as it relates to Ken Starr and his
12 prior relationship -- professional relationship and
13 close relationship with Louis Freeh and Gene Sullivan.

14 Q Utimately at the end of the Pepper Ham |ton
15 process, Ken Starr was denoted and then he chose to

16 resign?

17 A Wel |, you should al so know that Louis Freeh

18 resigned from Pepper Ham lton in January of 2016 during
19 the m ddl e of Pepper Hamlton's investigation of Bayl or
20 University.

21 Q You think those things are rel ated?

22 A | don't know. That's what happens when you

23 have conflicts of interest, but I don't know.

24 Q Utimately | thought you testified -- and

25 maybe -- maybe I'mmsrecal ling, but you thought that
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1 the general nature of the investigation was -- was
2 negative for Starr's performance. Did | get that right?
3 A Utimately it became so, yes.
4 Q But you -- | guess you don't know how it is
5 Pepper Ham lton's relationship with Ken Starr ultimtely
6 didn't get in the way of a finding that Starr was
7 responsible for sone things?
8 A Well, let's see, you have this scenario that
9 |'ve already discussed.
10 To be honest, | -- 1 -- 1 don't know how

|
|

to respond to that |ast question because, as | sit here

=
N

today with the know edge that | have today, | amvery

=
w

concerned about the potential conflict of interest that

=
S

exi sted in the engagenent by the Board of Regents of

=
(62

Pepper Hamilton and not reflecting upon the fact that

[EnY
(o]

there did exist a close relationship between Ken Starr

e
\l

and Louis Freeh and Judge Sullivan, who were partners of

18 Pepper Hamlton at the tine.

19 | would -- | would state again that | felt
20 during the course of the Pepper Ham Iton

21 investigation -- | recall it was after being advised by
22 David Harper, who was a nmenber of the specia

23 commttee -- that there was a shift in focus of the

24 Pepper Ham |ton investigation to Ken Starr.

25 You know, of course, | will note the
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departure of Louis Freeh fromthe Pepper Hamlton | aw
firmin January, which is at or about that same tinme. |
woul d al | ow others to draw their own conclusions as it
relates to the tine frame of all of those devel opnents.
But -- but to answer your question,
ultimately Ken Starr was not portrayed well, in ny
opinion, as a result of certain findings of conclusions

reached apparently.

© 00 N o o1 A W N P

Q You nentioned there was an effort to protect

=
o

menbers of the adm ni stration.

e
|

Who were they?

=
N

A Well, it was ny sense all along that Reagan

=
w

Ransower was a potential -- let ne rephrase that.

=
S

Throughout the course of ny tenure as a

=
ol

Regent of Baylor, | was always very concerned and quite

[EnY
(o]

interested inthis -- the role played by Reagan Ransower

|
\l

in the affairs of the University.

=
(0 0)

M. Ransower, in his role as the chief

=
(o)

financial officer of the University, w elded extrenme

20 power and authority over the University at various
21 levels.
22 He was principally involved in all nmatters

N
w

of a financial nature, including the third-party vendor

N
S

rel ationships that existed with Baylor that were in the

N
(6)]

multi-mllions in terns of dollar anount and inportance
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to the overall functioning of a |arge university such as
Bayl or.

Reagan Ransower, in his position as
executive vice president, had a nunber of areas report
to him including our Title I X officer as well as the
Bayl or Police Departnent.

And it was always curious to me how

someone in that position would be responsible for the

© 00 N o o1 A W N P

oversight of many of the functions that he was in

=
o

control of.

e
|

Cbvi ously, we have since | earned about the

=
N

| ssues raised by Patty Crawmford. Wthout trying to

=
w

provi de ny opinion about the nerits or denerits of

=
S

those, but | -- but | had significant concerns about the

=
ol

rol e of Reagan Ransower at Baylor, and continue to this

[EnY
(o]

day.

|
\l

MS. SPRINGER |'mjust going to object to

=
(0 0)

the extent portions of M. Stewart's response were

=
(o)

nonresponsive to the question asked.
THE REPORTER |'m sorry?
M5. SPRINGER |'mgoing to have to object

N NN
N B O

that portions of M. Stewart's response were

23 nonresponsive to the question asked.
24 Q (BY MR DUNN) Because of her objection, we have
25 to go through all of that again. Al right.
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statenent about Ken Starr as rel ated?

A | can't say that it was related, because what |
recall happening was -- was that Dr. Ransower indicated
to several of our Regents that -- that he was
consi dering accepting the position of president of a
smal | Baptist university in Wst Texas, and that if we
did not remove Ken Starr as president and nove his

reporting responsibilities to Ken Starr, that he would

© 00 N o o1 A W N P

take the position with this other university.

=
o

And given the significant position that

e
|

Dr. Ransower had at the University and his significant

=
N

role in various nechani cal aspects of the running of the

=
w

University, it was certainly ny sense -- | can't speak

=
S

on behalf of the other Regents -- that this is not very

=
ol

good tim ng.

[EnY
(o]

lt's -- I"mvery concerned about

|
\l

Dr. Ransower's leaving at this particular time. 1 was

=
(0 0)

extremely concerned about it because, once again, he was

=
(o)

in charge and in control of so many of the internal

N
o

operations, the mechani cal operations of the University.

N
[

And so | was not happy with the timng of

N
N

this announcenent. W were under extrene pressure as

N
w

Regents with fiduciary responsibilities to deal with the

24 information that have been inparted to us, and we
25 obviously had a nyriad of -- of issues of concern at the
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necessary people involved under himto take a lot of the
| oad of f of the nechanical aspects of running the
Uni versity.

When that didn't happen, | was a strong
critic of Ken Starr. But after the Pepper Hamlton
I nvestigative findings were provided to the Board and we
took the votes that we did, | was one of a few Regents

who voted against the termnation of Ken Starr. | did

© 00 N o o1 A W N P

not believe that he should be term nated because of

=
o

Title | X and failure to address Title | X

|
|

In my opinion, at that -- by that tineg,

=
N

Ken Starr was on top of it and in a significant way and

=
w

cooperating fully with Patty Crawmford and what she was

=
S

trying to acconplish in the Title I X office.

=
ol

Actually, for the first tine, | was seeing

[EnY
(o]

inmy mnd atruly effective | eader by taking charge on

|
\l

behal f of Baylor as it relates to nmaking sure that the

=
(0 0)

entire University canmpus was focused on what we needed

=
(o)

to be focused on: protecting our students and caring

N
o

about our students and ensuring their safety and on

N
[

nondi scri m nation based on sex. Ken Starr was all over

N
N

it at -- at this tine.

N
w

Q Did you -- you have in your file a letter Ken

N
S

Starr drafted, perhaps sent, but you produced it, it's

N
(6)]

been produced by the University, where he states in
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taken after the Pepper Ham Iton presentation. One was
the vote on Starr. Wat were the others?

A Then over the course of the next week to ten
days, there were a nunber of neetings that were held,
mostly telephonically, to discuss what other actions
shoul d be taken.

And w t hout disclosing the content of

t hose di scussi ons and del i berati ons because of

© 0O N o o A W N P

confidentiality concerns, obviously, it's not public

=
o

know edge that Baylor termnated -- or suspended with

|
|

the intent to termnate at the tinme Art Briles and we

=
N

termnated lan McCaw as well and, of course, term nated

=
w

Ken Starr as -- as president but kept himas chancellor.

=
S

We ultimately revisited the votes taken

=
(62

W th respect to lan McCaw and Art Briles, and we

[EnY
(o]

reinstated lan McCaw as athletic director with certain

e
\l

provisions, wth certain caveats and -- but we

=
(0 0)

mai ntai ned the termnation with the intent to suspend --

=
(o)

t he suspension with the intent to termnate Art Briles.

20 Q Did you vote in favor of all of those?

21 A No, none of them

22 Q Was there anyone el se who voted agai nst thenf

23 A There were several others that voted agai nst

24 them

25 Q |'s there any record kept of that, as far as you
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And so before that article canme out, |
expressed concerns to Cary Gray that our PR firmat that
time, Genn Bunting, should be advised that -- that |
had expressed the concerns that | had expressed to the
Board, that he should be made specifically aware of what
those concerns were; and to the extent that they were
true based on further investigation, that, obviously,

that would have a significant inpact on the existing

© 00 N o o1 A W N P

narrative that existed at that time as it related to Art

=
o

Briles in particular.

e
|

Q And so did you have an understandi ng of who

=
N

al l owed Bunting or permtted Bunting to plant this

=
w

article?

A Richard Wllis. Cary Gay, | think, certainly

e
(@2 NN N

knew about it. | advised Cary Gray about it in witing.

[EnY
(o]

And before the article ever cane out --

|
\l

Q Did you produce that in witing to us?
A. | did.
Q Unr edact ed?
M5. SPRINGER. | believe it's partially

N N P
. O ©O© o0

redact ed.
Q (BY MR DUNN) I could have mssed it. | don't

N DN
w N

renenber it. That's why |I'm asking.
24 A You don't renenber it?

25 So, yes, | did communicate in witing to
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1 A Yes, the confidentiality agreenent.

2 Q Was there any reason you -- and -- and the

3 confidentiality agreenent, is there any reason that you

4 included it in here other than it being responsive to

5 the subpoena?

6 A | thought that it was responsive.

7 Q And that's all?

8 A And that's all.

9 Q Ckay. Now, if you go wth ne to Stewart 8, 9,
10 and 10, there are -- this is forwarded to you from Karen
11 Kenp. It's nmy information she's in the nmedia relations
12 departnment at Baylor --

13 A Yes.

14 Q -- is that right?

15 Wul d you regularly receive emails such as
16 this?

17 A | would say yes.

18 Q And | guess what | nean, there was a ton of

19 nedia, probably still is, going on about this. |'msure
20 some of it slipped through, but would you get an enail

21 like this on nearly every nedia that came out?

22 A Ceneral ly, yes.

23 Q Ckay. If you go with me to Stewart 15, this is
24 a meno fromKen Starr to a nunber of Regents dated

N
(6)]

May 18, 2016, sent by emmil; is that true?
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1 A Yes.

2 Q This is where we discussed earlier M. Starr

3 says in his first sentence that it's his information the
4 Regents have asked for -- unaninmously for his

5 resignation.

6 Do you see that?

7 A Yes.

8 Q And you testified that that wasn't true because
9 you weren't asking for his resignation?
10 A That's -- that's correct.
11 Q Did you -- did you respond to this?
12 A No.
13 Q Were you copi ed on any other conmunication in
14 response to this?
15 A No.
16 Q All right. Now, if you go with nme to
17 Stewart 22, the preceding three pages is some kind of

18 nedia rel ease on Baylor's website, at |least that's what
19 it looks like to ne. And | can't tell if Stewart 22 is
20 related to that nedia release or not. |It's al
21 redact ed.
22 A Oh.  Yeah, | -- -- | think I know what this
23 docunent was.
24 Q Well, are you seeking legal advice in it?
25 A Yes.
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1 A Ot her Regents.
2 Q Are there a group of Regents that -- that you
3 feel like are supportive of the views you' ve expressed
4 here at your deposition?
5 A Yes.
6 Q Wul d you be able to identify those?
7 A Jay Al'lison would be one. Oher than that, |
8 really cannot commt on behalf of anyone el se.
9 Q It sounds like it's the case that whatever
10 nunber of Regents there are that share that view,
11 they're -- they renain outnunbered?
12 A Absol ut el y.
13 Q Did you ever submt a resignation letter?
14 A | didn't submt a resignation letter. | read
15 it during executive session of our Cctober neeting, and
16 | did, in fact, resign at the October neeting of 2016.
17 Q Was it accepted?
18 A No.
19 Q How did that cone about? | nean, howis it
20 that you resigned and it didn't work?
21 A Vell --
22 THE WTNESS: My | confer with Baylor's
23 attorneys?
24 MR DUNN:  Sure.
25 MR, WATSON:. Can we go off the record?
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THE VI DECCRAPHER: We are off the record.
The time is 3:45.
(Recess from3:45 p.m to 3:49 p.m)
THE VI DECGRAPHER: W are back on the
record. The time is 3:49,
Q (BY MR DUNN) Do we have instructions or an
answer or both?

A Yes. (Going back to the -- my resignation,

© 0O N o o A W N P

during executive session of the October neeting of the

=
o

Board of Regents, | did, in fact, resign. And follow ng

|
|

my presentation to the Board at that time during

=
N

executive session, the Board essentially as a whole

=
w

asked that | rescind ny resignation and renain as a

=
S

nmenmber of the Board.

=
(62

Q Was that as a result of a concern about

[EnY
(o]

negative nmedia attention or a genuine concern about

e
\l

| osing you or what was the state of reasoning?

=
(0 0)

A | think some -- some Regents actually would

=
(o)

have m ssed ny presence on the Board, but | think it was

N
o

nmore of a concern of the negative nedia attention that

21 mght arise by virtue of resignation of a current Board

22 menber at that tine.

23 Q And so you acqui esced and agreed to stay?

24 A | did.

25 Q And did you receive any -- did you seek or
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco



Case 6:16-cv-00173-RP Document 527-1 Filed 09/14/18 Page 24 of 31
JANE DOE 1, ET AL.vsBAYLOR UNIVERSITY

Phil Stewart on 08/22/2018 Page 184
1 receive any, you know, concession?
2 A | -- 1 -- 1 said that | would rescind ny
3 resignation so |ong as Bayl or was serious about
4 investigating and -- ny concerns that | had raised
5 during executive session.
6 Q And have they honored that request of yours?
7 A Not in ny opinion.
8 Q Have you expressed that in other -- in later
9 neetings?
10 A Well, let ne put it this way. | did not attend

e
|

one Board neeting in 2017, and ny first nmeeting that I

12 attended in this year of 2018 was in May. Personally

13 |1've been so disgusted that, during 2017, | didn't want

14 to attend any neetings of the Board and so | didn't.

15 And | attended ny first neeting in My of

16 2018, and even that was not a -- a favorable experience.

17 Q How so?

18 A | -- | expressed concerns about the press

19 rel ease that was issued by Baylor in connection with the

20 resignation of our provost.

21 Q VWhat was your concern about that?

22 A That it was potentially m sl eading.

23 Q How so?

24 A And | was concerned that perhaps Bayl or had not

25 learned its | essons, you know, fromthe other events
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1 question was asked was that it was a shocking question
2 to them and they -- and they believed that it was
3 racially notivated.
4 Q And you did not speak to the coaches
5 thensel ves, correct?
6 A No, | did not.
7 Q That information was related to you by, again,
8 M. Allison or M. Hurd?
9 A | believe -- | believe it was probably Jay
10 All'ison.
11 Q And let's talk about Jay Allison for -- for
12 just a mnute because you tal ked about that phone call,

13 that voice nessage --

14 A Yes.

15 Q -- that you were able to listen to from R chard
16 WIllis to Jay Allison?

17 A Yes.

18 Q And in that he basically told M. Allison that
19 he was not invited to the nmeeting in Pennsylvania in

N
o

May 2016 where a select group of Regents were getting a

21 preview of the Pepper Ham |ton presentation, correct?
22 A That's correct.
23 Q But you personally don't have any personal
24 know edge of the actual reasons why M. Allison was not
25 invited to that neeting, do you?
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presentation by Pepper Ham|lton, we sat there and
listened to fact after fact after fact -- or
I nf ormati on.

| mean, it was an information overload of
extremely sensitive information, information that broke
your heart, and it was very enotional to hear. And
quite frankly, | can recall a nunber of Regents talking,

you know, "You know, |'min such a daze | can barely

© 0O N o o1 A W N P

even renmenber what was -- what was said."

=
o

Q Do you -- do you have any quarrel or issue with

e
|

the fact that 26 of your fell ow Regents nade the

decision to termnate Bril es?

e
w N

A How is it possible that in a vote days before

=
S

this vote that the decision was the other way around?

15 Q No, I'mtalking about Coach Briles.

16 A That's who |I'mtal king about too.

17 Q So you're saying that the original vote was to
18 retain Coach Briles?

19 A |'mtal king about there was a straw vote, and
20 he survived that straw vote.

21 Q Ckay. Well, he didn't survive the ultimte

22 vote.

23 A No, he did not.

24 Q And | guess ny question is: Do you have -- you
25 respect their decision to go ahead and ask for
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Comm ttee that reviewed your concerns."”
Did you have sone positive words for this
special commttee?

A Well, when | abstained fromthe vote, | recal
that | stood and | said to the Board that | did not
agree with the findings of Pepper Ham |ton when they
were -- when they were nade, nor did | agree with them

followng their re-presentation of certain of those

© 00 N o o1 A W N P

findings at the December neeting, but that | respected

=
o

the rule of the majority, | respected the -- the efforts

e
|

of the special conmttee to bring Pepper Hamlton -- the

=
N

attorneys who actually did the investigation, to bring

=
w

themto Dallas to coordinate all of the Regents neeting

=
S

at DFWAirport, for purposes of revisiting and to give

=
ol

them the opportunity to -- to revisit the entire

[EnY
(o]

I nvestigation.

|
\l

Q And at the tinme in Decenber 2016, it was after

=
(0 0)

three additional Regents had joined the Board as a

=
(o)

result of the alumi dispute, correct?

N
o

A That's correct.

N
[

Q | ncl udi ng Wayne Fisher, and | can't renenber

N
N

the other two, but those individuals were not present in

23 May when the original presentation was nade, correct?

24 A That's correct.

25 Q And they were 3 of the 31 who voted in favor of
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TEXAS
WACO DI VI SI ON

JANE DCE 1, JANE DCE 2,
JANE DCE 3, JANE DCE 4,
JANE DCE 6, JANE DCE 7,
JANE DCE 8, JANE DCE 9,
AND JANE DCE 10,

Plaintiffs,
VS. Cause No. 6:16-cv-173-RP

BAYLOR UNI VERSI TY,

N N N N N N N N o o N o

Def endant s.
Kok ok ok ok ko kA k kR k kA kK ko k Kk Kk ok kK kK
REPORTER S CERTI FI CATE
ORAL VI DEOTAPED DEPOSI TI ON OF PH L STEWART
August 22, 2018
Kok ok ok ok ok ok ok kk ok kk ok k ok k ok ok ok okk ok k ok ok ok ok k Kk Kk

I, April Bal conbe-Anderson, Certified Shorthand
Reporter in and for the State of Texas, hereby certify
to the foll ow ng:

That the witness, PH L STEWART, was duly sworn and
that the transcript of the deposition is a true record
of the testinony given by the w tness;

That the original deposition was delivered to
M. Dunn; Custodial Attorney;

That a copy of this certificate was served on al
parties and/or the w tness shown herein on

August 27, 2018.
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| further certify pursuant to FRCP Rule 30(f) (1)
that the signature of the deponent:

_ was requested by the deponent or a party before
the conpletion of the deposition and that the signature
is to be before any notary public and returned within 30
days (or __ days per agreenent of counsel) fromthe

date of receipt of the transcript.

© 00 ~N oo o A~ w N P

If returned, the attached Changes and Si gnature

=
o

Page contains any changes and the reasons therefore:

=
=

_was not requested by the deponent or a party

=
N

before the conpletion of the deposition.
13 That the anount of tine used by each party at the

14 tinme of the deposition is as foll ows:

15

M. Dunn (6h8m
16 Attorney for Plaintiffs
17 M. Dunnam (0OhOm)

Attorney for Plaintiffs

18

Ms. Springer (2hém
19 Attorney for Defendant
20
21
22 That pursuant to information given to the

23 deposition officer at the tine said testinony was taken,
24 the follow ng includes counsel for all parties of

25 record:
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1 FOR PLAI NTI FFS:
2 MR. CHAD W DUNN
Brazil & Dunn, L.L.P.
3 4201 Cypress Creek Parkway, Suite 530
Houst on, Texas 77068
4 Tel ephone: 281.580. 6310
E-mai |l : chad@razi | anddunn. com
5 and
6 MR, JI M DUNNAM
MS. ELEEZA JOHNSON
7 Dunnam & Dunnam L. L. P.
4125 West Waco Drive
8 Waco, Texas 76710
Tel ephone: 254. 753. 6437
9 E-mail : jindunnam@unnan aw. com
10
11 FOR THE WTNESS, MR PHI L STEWART:
12 MR. KYLE WATSON
Goode Casseb Jones R klin Choate & Watson, P.C.,
13 2122 North Min
San Antoni o, Texas 78212
14 Tel ephone:
E-mai |l : wat son@oodel aw. com
15
16 FOR DEFENDANTS:
17 MS. JULIE A SPRI NGER
MS. SARA JANES
18 Wei sbart Springer Hayes, LLP
212 Lavaca Street, Suite 200
19 Austin, Texas 78701
Tel ephone: 512-652-5780
20 E-mail: jspringer@wshllp.com
21 and
22 MS. LISA A BROWN
Thonpson & Horton, LLP
23 Phoeni x Tower, Suite 2000
3200 Sout hwest Freeway
24 Houst on, Texas 77027-2554
Tel ephone: 713. 354. 6741
25 E-mail: | brown@ honpsonhorton. com
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1 That $_ is the deposition officer's charges
2 to the Plaintiffs for preparing the original deposition
3 and any copi es of exhibits;
4 | further certify that | am neither counsel for,
5 related to, nor enployed by any of the parties in the
6 action in which this proceeding was taken, and further
7 that | amnot financially or otherwi se interested in the
8 outcone of this action.
9 Certified to by ne on this 27th day of
10 August, 2018.
11 Y/
12 {J&fwéﬁé:fﬁ*’——‘“huhmhhw“
13
April Bal conbe, CSR, RPR, CRR, CRC
14 Texas CSR
Expiration Date: 12/31/19
15 Huseby d obal Litigation Support
16 1230 West Morehead Street
Sui te 408
17 Charlotte, North Carolina 28208
(T) 800.332.2082
18 (F) 800.442.2082
19
20
21
22
23
24
25
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